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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of )
W LLI AM AND PAULI NE STEINBERG g

Appear ances:
For Appellants: W!Illiam Steinberg, in pro. per.

For Respondent: Lawence C. Counts, Tax Counsel

OPL NLON

This a;la_peaI, Is made pursuant to section. 18594 of
the Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of W/ Iliam and Pauline Steinberg

agai nst Eroposed assessnments of additional personal income
tax in the amounts of $2,062,25 and $135.79 for the years

1958 and 1962, respectively.

pel lant WIlliam Steinberg is an_attorney at |agw
and al so the sole stockhol der of Walter G Brix, Inc., a

corporation engaged in timber Ooperations. |n 1958 appel | ant
recei ved $96,286,25 from the corporation. rina the incone
years ended March “31, 1958 and March 31, 1959, the earne&

surplus and undivided profits of the corporation anmounted
to $715,385.23 and $760,817.58, respectively.

Appel l ant has submtted lists and certain account
records entitled "Walter G Brix, Ine.," indicating paynents
bK him of corporate obligations and paymenss by him back to
the corporation from 1959 through 1966, inclusive. gope of
appellantts cancelled checks were also submtted, The pav-
ments back to the corporation are described in the records

as loans to the corporation.

pel lant, however, has not furnished us with a
copy of any witten agreement entered into with Valter G
Brix, Inc. relative to the $56,286,25 or wWith any contem-
porsneous accounting entries i'ndicaling the actual nature
of the agreenment when the noney was received.
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Apveal of WIIliam and Paul i ne Steinberg

Appel | ant guaranteed a $50,000 prom ssory note
dated February 4% 1960. Interest was payable nmonthly from
that date at 6'percent per annum, When No paynents of
principal or interest were made, an assignee of the note
obtained a judgment on June 19, 1961 against appellant for
"($50 p) principal 4, with interest at the rate of six per
cent (6%) per annum from February 4th, 1960, until the date °
hereof, amounting to $4,180, ..." Interest on the judgnent
accrued at the rate of seven percent (7%) per annumin
accordance with section 1916-1 of the Cvil Code,, Appel | ant
made a $5,000 payment to the assignee in partial satisfaction
of the judgnent ‘on May 11, 1962. “At that time interest on
t he judgnent anounted to about $3,383..

In a federal audit the $56,286.,25 received in 1958
fromVWalter G Brix, Inc. was regarded as a taxable dividend.
It was also determned therein that the $5,000 payment in 1962
was not deductible interest because it was paid on an obliga-
tion of another. Appellant did not contest the federal audit.
RespFndgnt made a simlar determnation, and this appeal
resul ted.

_ Appel lant first contends that the anount received
in.1958 was a |loan for the purpose of paying various bills of
the corporation in 1958 and thereafter.

Respondent®s determ nation of a deficiency, based
upon a federal audit report, is presuned correct and the tax-
payer nust show that it is erroneous. (Appeal of Nicholas H.
Qoritsch, Cal. St'. Bd. of Equal,, Feb, 17, 1959.)) Furthermore
where the withdrawer of corporate funds is in substantial con-'
trol of the corporation, special scrutiny is given. (Flliott J.
Roschuni, 29 T.C 1193, afftd, 271 F,2d 267, cert. denied, 362
U.S, 988 [4 L. Ed. 2d 102%); W_T. Wlson, 10 T.C. 251.)
Relief fromsuch burden of proof shoul'd not be given lightly
where the facts and the evidence are peculiarly subject to
the control and knowledge of the taxpayer, (Wese v. Conm ssione

93 F.2d 921, cert. denied, 304 U S. 562 [82 L. Ed. 1529].)

o | n determ ning whether the 1958 withdrawal was
specifically designated for corporate use, the primry
consideration is the intention of appellant and the corpora-
tion at the time the withdrawal was nade. (Nasser v. United
States, 257 F. Supp. 443.) The docunentary evi dence present ed
By[apPeIIant does' not ﬁrove that the $56,286,25 paynent con-.
stituted a loan from the corporation.. No corporate mnutes
have been presented whi ch describe the agreenent between the
parties; no 1958 account records were submtted characterizing
the pa-yment when it was nade to appellant; and it has not been
establ ished that the amount w thdrawn was placed in a speci al
trust account. Furthernore, an indefinite intention as to use
for corporate purposes at sone tine in the future is insuffi-
cient where the withdrawal places the noney in the taxpayer's
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absol ute control and subject to his absolute discretion as
Lo Its use. (See Gurtman vs United States , 237 F. Supp, 533.)

Under the circunstances, we nust conclude that
appel lant has not met the burden of establishing nondividend
status of the 1958 paynent.

Wth respect to the $5,000 partial paynment of a
gment in 1962, appellant contends that it 1s a deductible.
erest payment, Respondent's determination of nondeducti -

u
nt
ity is again presunptively correct. Neverthelass

d
H | ) ;

dgment constitutes a debt and interest paid thereon bay
e

J
|
b

u
{h judgnent debtor is deductible, Josenh W. Bettendorf,
3 B.ToA. 378,) Accordingly, appelIan%“%%?geanT$Tﬂr17T7I——
$3,383 deduction for the interest which accrued on the

judgment,. Appel | ant has not established that the renaining
bal ance of $1,617 was a deductible expense.

Pursuant to the views expressed in the opinion of
%Ee goard on file in'this proceeding, and good cause appearing
erefor,

. I T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code_  that the
action of the Franchise Tax Board on the protest ¢ \W|liam and
Paul i ne Steinberg against proposed assessnents of ad |t|ong

ersonal income tax in the anounts of $2,062,25 and $135.79

or the years 1958 and 1962, respectively, be and the sane is
hereby nodified in that appellants are to be allowed an interest
expense deduction: in the amount of $3,383 for the year 1962.

In all other respects, the action of the Franchise Tax Board

IS sustained.

Done at Sacramento, California, this 25th day of

March , 1968, by the State Board of Equalization
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